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US Copyright Law

Copyrights are rights to copy, distribute, display and perfareative works. They are one of the basic forfns o
intellectual property.

This text discusses copyright law as it applieh@eUnited States. This concise presentation nadsemits a
number of important provisions of a very complegaaof law.

Introduction

History of US copyright law

American copyright law traces its lineage to thelish Statute of Anng passed in 1710. The Statute provided that
authors of books had an exclusive right to theirkedor fourteen years, which could be renewedhayauthor for
an additional fourteen years.

After the American Revolution, many states passaiites modeled on the Statute of Anne. Becausawswere
different from state to state, the Constitutionah@ention decided that the new Congress should theevpower to
pass a national copyright statute, and added aelauArticle | to that effect. The statute wasated as the
Copyright Act of 1790, one of Congress's first laws. Like the Statut@mfe, it provided a 14-year initial term,
renewable for an additional 14 years, and it opyli@d to books. Over the next century, the 1790was
expanded to cover other types of works.

The next major revision of the Act was passed a€tpyright Act of 1909. The 1909 Act doubled the term of
copyrights to 28 years, renewable for an additi@&land expanded protection to cover all writtemks in the US
as well as many foreign works. Both the 1790 Aat tie 1909 act required a number of formalitieoeef
copyright would attach: these formalities are dibsd later.

The Copyright Act of 1976 formed the basic copyright law regime which thefol®ws today. It provided a single
copyright term: the life of the author, plus fiffgars (seventy-five years from fixation in the caeorporate
authors). It eliminated many of the required foritied and applied copyright at the moment the weals "fixed" in
a tangible medium of expression.

Since then, the main revisions to the 1976 Act Hmean theAudio Home Recording Actof 1992, adding new
laws pertaining to digital audio recordings; 8@nny Bono Copyright Term Extension Actof 1998, extending
the term of copyright for an additional twenty y&éseeDuratior); and theDigital Millennium Copyright Act of
1998, imposing new rules on high-tech works.

Copyrightable works

To be copyrightable, a work must bearginal work of authorship that isfixed in a tangible medium of
expression These requirements are often shortenedtdativity andfixation.

Original works of authorship

An original work of authorship can be just abougtaing. 17 U.S.C. § 102(a) lists eight basic kiragway of
example:

1. Literary works - Any work expressed in letters, numbers, or syislregardless of medium. This
Wikibook is a literary work under the Copyright A@omputer source code is also considered to be a
literary work. If a literary work is fictional, itsharacters, plot, structure and other devicesean
copyrighted along with the actual text, but onlthe extent that they are original and expressive.

2. Musical works - Original musical compositions. Actual performas®f music are covered as a different
type of work, a "sound recording.” 17 U.S.C. § piévides that anyone may create a sound recording o
any composition, so long as they pay that compaset licensing fee.

3. Dramatic works - Distinguished from literary works in that thelyatt a performance through written
instructions.



4. Choreographic works- Added in the 1976 Act. They must be "fixed,'heit through notation or video
recording.

5. Pictorial, graphic and sculptural works - Any two-dimensional or three-dimensional art waray be
copyrighted as a PGS work. These works are constidiy the "useful article doctrine” described tbelo
which serves to keep copyright and patent law @iid

6. Audiovisual works - Includes films, television programs and any otherk that combines audio and
visual components.

7. Sound recordings- Any magnetically or digitally recorded audio Wkdexcept the accompanying audio to
a visual work, which is treated as part of the audual work). Unlike musical works, there is natstory
licensing of sound recordings. While anyone maydpog a rendition of an artistemposition by paying
him the statutory fee, they may not reproduce égsrdings without his express permission.

8. Architectural works - Added in the 1976 Act. Copyright in architectuserks only extends to aesthetics.
If a design element is "functionally required,fsitnot protected by copyright. See H.R. Rep. Nd.-185
(1990) and "Useful article doctrine," below.

Idea vs. expression

Copyright does not protect ideas, whether theyas opinion or fantasy. It only protects tbgression of those
ideas.

Compilations of facts, such as encyclopedias, atietiies and even telephone directories, can recepgright
protection. But the facthiemselves cannot be copyrighted—only the expression of thiasts can be copyrighted.
This means that many database providers cannobnetppyright to protect their data from being felshed: they
must rely on licenses and other elements of canfmac In other cases, the law of unfair competitéan prevent
one business from using another's compilationgfofination in an unfair way. Séstl. News Serv. v. Associated
Press, 248 U.S. 215 (1918) (holding that INS could reteport AP news stories on the West Coast for ceroial
advantage).

In the realm of software, source code and objede@re copyrightable, but other elements of a amgnay not
be. User interfaces, for instance, are generallycapyrightable: se@pple Computer v. Microsoft, 35 F.3d 1435
(9th Cir. 1994) (icons and desktop appearance oiddivs not copyrightable);otus Development v. Borland Intl.,
49 F.3d 807 (1st Cir. 1995) (menu structure of Edtt2-3 not copyrightable).

Useful article doctrine

Many pictorial, graphic and sculptural works argogbatentable as useful inventions. If the creattraponent of a
work cannot be separated from its functional conembrit is considered andustrial design and it cannot be
copyrighted. This is known a®nceptual separability One well-known example is the Brandir Ribbon bley
rack, which adopted an artistic design quite déferfrom previous bicycle racks. Because the origaf the
design was inseparable from its functionality, thek was deemed protectable only through patentBasndir

Intl. v. Cascade Pacific Lumber, 834 F.2d 1142 (2d Cir. 1987). For more on patesas the Wikibook oS Patent
Law.

Government works

Works of the U.S. federal government are not cayhyad. 17 U.S.C. § 105; see alsbeaton v. Peters, 33 U.S. 591
(1834) (official reporter of the Supreme Court ueab protect annotations of Supreme Court opinions

State statutes and court opinions are generallgidered to be public domain as well, because aftdippolicy
interest in allowing citizens unrestricted accesthe law. Se®lash v. Lathrop, 6 N.E. 559 (Mass. 1886) (state
statutes held to be public domailjeck v. Southern Bldg. Code Cong. Intl., 293 F.3d 791 (5th Cir. 2002) (model
statutes enter public domain when enacted).

However, other state government works can be cgptgd when the creator of the work needs an ecanomi
incentive; se€o. of Suffolk v. First Am. Real Estate Solutions, 261 F.3d 179 (2d Cir. 2001) (county allowed t¢dho
copyright in tax maps).



Fixation

Fixation requires that the work be recorded in a form tlaat be perceived directly or by means of a devicav"
known or later developed.” Writing, drawing, sciigt recording and making notations all count aatfon.
Improvisational and/or unrecorded performances udioy dance or drama are likely to be creativenoafixed.
Something that is typed on a computer but nevezdéwy a permanent storage medium might also beedf{but
once the work is saved, it is fixed).

Formalities

Under the 1790 and 1909 Acts, formalities were@essary prerequisite to copyright protection. TB@6lAct
made many of these formalities unnecessary tovegedtection, and since US accession to the BEamention,
formalities are generally not required for copytighotection, although they give the copyright lmldome distinct
advantages if followed. There are three sets efrfdr formalities:

»  Works created before January 1, 1978 follow thegalf the 1909 Act.

e Works created between January 1, 1978 and Mart&88 follow the rules of the 1976 Act.

*  Works created after March 1, 1989 follow the rudéthe Berne Convention Implementation Act.

Notice

The 1909 Act required that all published works gaine "©" symbol or the word "Copyright,” the yearfirst
publication, and the name of the author in ordeet®ive copyright. The 1976 Act eased the padittigs of the
notice requirement, but kept it as a prerequisitedpyright protection.

Today, notice is not a requirement. The Berne Cotiee Implementation Act of 1989 made notice unissaey on
all works first published after March 1, 1989. Naetiis still encouraged by the law, however. If akncarries
copyright notice, the notice bars other partiegficdaiming "innocent infringement" as a defenselJ13.C. § 401.

Publication

Under the 1909 Act, publication had two importaagdl purposes: it applied federal copyright pratecto the
work, and it removed common law copyright protectiGourts eventually determined that there weretfipes of
publication.Investive publication, the type that would apply federal protection, bid have to be widespread: it
could be among a small group of people. Federdéption would not attach unless notice and othemédities
were followed, but in the absence of such formaditcommon law protection would still appBjivestive
publication, the type that would remove common law protecti@d to be on a larger, more general scale.
The 1976 Act changed the law so that federal cgpyprotection attaches upon fixation, not publaat This
eliminated the entire concept of investive publmat Divestive publication remained in a differéotm: if a work
was offered to the public without copyright notered other formalities, it would lose its copyriginbtection under
federal law.

Since 1989, publication has had no effect uporvétigity of copyright. It still has relevance to i€1989 works: it
determines when deposit is required, and it detezsiihe term length for works by corporate authemsyng other
purposes.

Registration

Copyright registration has never been a requiredfogngrotection, but it has always been helpfuhtohors. The
most important aspect of registration, which agpliader all three copyright regimes, is that regisin is a
prerequisite to suing for infringement. Note thegistration can occur after the infringement itselft it must be
made before any suit is filed.

Under the 1909 Act, registration was also necedsaifyre renewing a copyright. This meant that egistering a
copyright effectively halved its term.



Deposit

When a person registers a copyright, they mustlgupo copies of the work to the Library of Congse$7 U.S.C.
§ 408. The deposit requirement also applies tovark published in the United States for which caghyt is
claimed within three months of publication. 17 WCS§ 407.

Rights

Rights conferred by copyright

The actual rights contained within a copyright are:

» Right to copy. This right includes all exact or substantiallynéar reproduction of the work.

* Right to make derivative works Derivative works include translations, adaptaditmother media (for
instance, movies based on books, books based oesdeys based on movies, movies based on other
movies, books based on other books, art works basgdhotographs, etc.), annotations and editorial
revisions. Unauthorized derivative works receivecopyright protection, even for their original elemts.

* Right to distribute. The author has the right to control the saleiambrtation of their work, subject to
the "first sale doctrine" described under Infringarn

» Right to publicly perform. Performance applies to dynamic works such as aramsic and
choreography. Any act that makes such works pesbéavto viewers or listeners is a performance; lipib
generally means in an environment "open to theiputliote that authors have no performance rigta in
sound recording, although there is a performargte rh musical compositions.

* Right to publicly display. Display applies to static works such as photdgyamd sculpture. Generally,
the owner of a copy has the right to display tkejpy to anyone present at the place where it &stéat
this means that authors cannot keep art worksfogelteries. The display right is generally invokedstop
broader displays of a work, such as on a televisioadcast or web site. Note that authors havespay
right in architectural works.

Ownership of copyright

When an individual single-handedly creates a witriy receive the copyright in that work.

When an individual creates a work within the scoptheir employment, their work is consideredark for hire
and, in the absence of a contrary provision incthr@ract, the copyright goes to their employer. d@betrine is
governed by the common law of agency, so indepdrmmiractors are not considered to be workinghfog; see
Community for Creative Non-Violence v. Reid, 490 U.S. 730 (19891]. Some works of hon-employees may
considered to be works for hire, but only "if threrties expressly agree in a written instrumentesigioy them'™:
such works include translations, contributionsdtlective works, atlases and parts of motion pieturl7 U.S.C. §
101. Courts generally except university profesfans this rule: they usually have copyright in theork
regardless of whether it was made in the scopkedf émployment. Sedaysv. Sony Corp of Am., 847 F.2d 412
(7th Cir. 1988).

When a work has more than one author, the autlzordiavgoint ownership. To receive joint copyright, the
authors must each contribute an independently dgitable contribution, and must intend their cdnitions be
merged into a unitary whole. This is often goverbgaontracts between authors, but can also beratfdrom the
parties' roles in the creation of the work; seémuhammed v. Lee, 202 F.3d 1227 (9th Cir. 2000).

Collective works such as periodicals, anthologies and encyclopediade copyrighted independently of their
contributions. The authors retain copyright in thedividual contributions, but the compiler hagpgdght in the
entire collective work. 17 U.S.C. § 201(c).

Duration

The duration of copyright has been continuouslgeded by legislation throughout the 20th centuhe ™ost
recent legislation, the Sonny Bono Act of 1998¢eared copyright terms for an additional 20 yeater afitense
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lobbying by the entertainment industry. This waallgmged on constitutional grounds (that Congrestdcnot
keep extending copyrights indefinitely), but theo@me Court's decision Eldred v. Ashcroft, 537 U.S. 186 (2003)
[2], held the act to be constitutional. The currematan rules are as follows:

Date of
creation
Created before
1978 but January 1, 1978 Life of the author plus 70 years

unpublished

Published

between 1923 Date of publication
and 1963

Published

between 1964 Date of publication 95 years
and 1977

Date copyright attaches Duration of copyright

28 years, with an option to renew for 67 years.olf renewed,
public domain.

Created 1978 For individual authors, life of the author plus y&ars. For
later %Bate of fixation corporate or anonymous authors, 95 years from gatin OR
120 years from creation, whichever is less.

Division and transfer

Like real property, a copyright can be subdividad &s parts can be transferred to others. Thisnsaslways the
case: under the 1909 Act, a copyright was onlysfieanable in its entirety: transferring part ofapgright was
interpreted as bBcense akin to a lease of property. Under the 1976 Adtansfer of a copyright or part of a
copyright is valid if executed in writing and sighky the copyright owner. 17 U.S.C. § 204.
The Copyright Act also contains provisions fermination of transfer in 17 U.S.C. 88 203 and 304(c). These
provisions allow the original author of many tym#svork to "take back" their copyright at a certdiste after
transferring it.
» Authors of works created after 1977 may terminetadfers between the 35th and 40th year followieg t
execution of the transfer.
» Authors of works created before 1978 may termitratesfers between the 56th and 61st year of cojplyrig
protection.
» The transfer to an employer of a work made for hisg/ not be terminated. This includes all motion
pictures, sound recordings and contributions téective works (e.g. magazines and anthologies).

Infringement and other offenses

Infringement of right to copy

To find infringement of the right to copy, a couortst findcopying andimproper appropriation of the
copyrighted work by the accused infringer.

Copying

Independent creation of a copyrighted work is rotsidered to be copying. This means that copyimgagbe
proven from similarity alone. There are two wayptove copying.

The first is througldirect evidence. Some authors (especially authors of factual ctatiphs such as phone books)
plant minor errors in their works so there will ddgvious evidence of any copying. In other casesetimay be
evidence of the infringer's admission to copying.

The other way to prove copying is throughcumstantial evidence. The factors in this analysis aaecessand
similarity . If the author of the accused work had accessamtiginal, and the accused work has sufficient
similarities to the original, a court can conclutdat copying took place.



Improper appropriation

While copying is a fairly straightforward analysisproper appropriation is often more difficult. \&fha work is
copied word for word (or bit for bit), the copyiiegn generally be considered to be improper ap@bpn. The
more difficult case is when only part of a worlcpied—for example, when characters or plot devices a
literary work, or a chord progression or melodynira musical composition, are copied to create watare work.
The key to improper appropriationgabstantiality of the copying. Copying an insubstantial part @fak is not
likely to constitute infringement. Whether copyiisgsubstantial is still a difficult question. Nicholsv. Universal
Pictures, 45 F.2d 119 (2d Cir. 1930), Judge Learned Ham¢loded that "the proper approach” in answering the
guestion must be "more like that of a spectatog whuld rely upon the complex of his impressiongach
character." This is known as thabjective test for improper appropriation. Some other courtstipalarly in the
Ninth Circuit, apply arobjective test that compares each copyrightable element of tbheaarks to determine to
what extent the accused work copies the original.

Note also that in some circumstances, certain work®rtain parts of works can legally be copiedarrthefair
usedoctrine, discussed later.

Infringement of right to distribute

Copyright owners also have the sole right to disttie copies of their work, whether through salestberwise. This
includes the right to import: 17 U.S.C. § 602 banauthorized importation of copyrighted works, gxtder certain
personal or educational uses.

The key exception to this right is tfiest sale doctrine. Once a legal copy is sold, the copyright holdes ho
further control over its distribution. The only extions to this doctrine are sound recordings amdputer
programs, which cannot be rented out even aftér fingt sale. 17 U.S.C. § 109.

Contributory and vicarious infringement

Contributory infringement is a common law doctrine famously statedgrshwin Publishing v. Columbia Artists
Mgmt., 443 F.2d 1159 (2d Cir. 1971): "One who, with kfedge of the infringing activity, induces, causes o
materially contributes to the infringing conductasfother, may be held liable as a 'contributorfyiriger.”
Vicarious infringement is a separate but related doctrine applied toethd® have the power to halt infringing
conduct, and derive a financial benefit from thigifiging conduct.

The two doctrines can be found together, but cam la¢ found separately. Contributory infringemsrd tort
doctrine; it requires knowledge and participatigitarious infringement is more closely related ¢iacy. A person
can be liable for vicarious infringement simply hase of their relation with the infringer (e.g.employer can be
liable for employees' infringement on the job). Botpes of infringement are equivalents of dire¢tingement.
The most famous contributory and vicarious infrimgat case iSony v. Universal City Sudios, 464 U.S. 417
(1984)[3]. The Supreme Court was deeply split on the idsuea 5-4 majority decided that Sony was not lidble
contributory infringement from the sale of its B VCRs. "The sale of copying equipment,” wrotstide John
Paul Stevens, "like the sale of other articlesavhmerce, does not constitute contributory infringefrif the
product is widely used for legitimate, unobjectibleapurposes. Indeed, it need merely be capaldalstantial
noninfringing uses" The Court went on to find that "time shiftindglie act of videotaping a broadcast to watch it
later, was a form of fair use even if unauthorizaaj therefore not infringing. Similar logic waspéipd to MP3
players inRIAA v. Diamond Multimedia Systems, 180 F.3d 1072 (9th Cir. 1999) (holding "spacétisiy" to be a
substantial noninfringing use).

The rapid growth of the internet has led to a nunabelevelopments in contributory and vicariousgimjement
law. One early fear was that the doctrines woudd lo potentially limitless liability for any pens@mperating a
system that processed infringing data. The Digitiélennium Copyright Act of 1998 created a "safelta" for
ISPs and server operators, protecting them frontriboaitory infringement as long as they (1) haveobqy of
terminating users who are repeat copyright infriegé2) adopt standard copyright protection measumed (3)
register an agent with the Copyright Office to reeenfringement claims from copyright owners. Tsafe harbor
applies to systems involved in the routing, storicaching, and linking of copyrighted data.

Despite the safe harbor, some online services bege found liable for contributory and vicarioufiimgement.
The best-known examples are the Napster and Grdisteharing services, both of which were for¢edhut
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down after they were unable to effectively polibeit content to stop infringeme{& M Records v. Napster, 239
F.3d 1004 (9th Cir. 2001MGM Sudiosv. Grokster, 545 U.S. _ (20094].

Criminal offenses

Criminal infringement

17 U.S.C. § 506(a) provides that an infringer fam@sinal liability in two situations:
1. When their infringement is "for purposes of comnmdradvantage or private financial gain."
2. When they distribute "1 or more copies or phonor@sof 1 or more copyrighted works" with a totaluea
of greater than $1,000 within any 180-day period.
Criminal infringement is punishable by up to temngein prison (for repeat offenders). See 18 U.§.£319.

Circumvention

The DMCA contains provisions to criminalize ttiecumvention of copy protection technology. See 17 U.S.C. §
1201 et seq. These provisions have been usedp@stariety of activities. The publishing of DVDalgption code
was deemed illegal igniversal City Studiosv. Corley, 273 F.3d 429 (2d Cir. 2001). Later,unS. v. Elcom, 203
F.Supp.2d 1111 (N.D. Cal. 2002), anticircumventem was used to enjoin the publication of softwiua could
convert copy-protected Adobe eBooks to unprotePte# files.

One unintended consequence of the anticircumvefdigwas a flurry of litigation involving produceas after
market accessories for electronic devices. Twoscdseided in 2004 made it clear that the DMCA wadticover
such anticircumvention claims. Llrexmark Intl. v. Satic Control Components, 381 F.3d 1178 (6th Cir. 2004),
anticircumvention protection was denied to a prim@nufacturer after another company reverse eaggdecodes
for its proprietary ink cartridges. Bhamberlain v. Skylink Technologies, 381 F.3d 1178 (Fed. Cir. 2004), the court
ruled that buyers of garage doors were free torsevengineer the code on their garage door opsineg otherwise
they couldn't open their own garage.

Other offenses

» Publishing of a fraudulent copyright notice, onidalent removal of a copyright notice, is punisledty a
fine of up to $2,500. 17 U.S.C. 88 506(c)-(d).

» False representations in a copyright applicatienpamishable by a fine of up to $2,500. 17 U.S.C. §
506(e).

Defenses

Fair use

The most common defense to copyright infringemefdir use. It is a highly vague (and therefore highly veiteqt
doctrine. The Copyright Act provides (17 U.S.C.(&Lthat a finding of fair use depends on:
1. The "purpose and character of the use"—e.g., whétfefor profit or for educational purposes.
2. The "nature of the copyrighted work."
3. The "amount and substantiality of the portion ugecklation to the copyrighted work as a whole."
4. The "effect of the use upon the potential marketfovalue of the copyrighted work."
While all four factors must be considered, theyratexclusive: courts can (and do) consider didetors in ruling
on whether use of a copyrighted work counts asufsgr. Examples of fair use include:
» Parody, most likely to be found when the work is criticig the original upon which it is based.
» Copying for personal use such as the "time shifting" permitted 8gny, the "space shifting" permitted by
Diamond and photocopying of books for research purposasifBuch copying is used to escape licensing
provisions (as may be the case with software diieal journals), it may not be considered fair.use
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License

A person may copy a copyrighted work if the origiaathor has given themligenseto do so. Licenses are often in
writing, but they need not be: if the copyright @wmgives verbal consent to another person, thabpes legally
entitled to copy the work to the extent allowedtlg owner. Note, however, that transferring théremopyright
requires a written contract or deed.

More precisely, aexclusive licensagives the "licensee" (the recipient of the licartbe right to prevent others
from using the work. An exclusive license musteviiting. A non-exclusive license allows the lisee to use the
work, but does not give the licensee the poweramtgor deny a license to anyone elsenoh-exclusive license
does not have to be in writing.

Copyright misuse

Copyright misuseis a fairly recent (and not universally accept@adtrine that seeks to prohibit the use of
copyrights for anti-competitive purposes. It is geoted to antitrust law and derived in part fromghtent misuse
doctrine.

Statute of limitations

Under 17 U.S.C. § 507, a civil suit for copyrighfringement can only be brought within three yéafter the
claim accrued." A claim accrues every time a warkiégally copied and every time an infringing Was illegally
sold or transferred, so statute of limitations dsés are usually very difficult to successfullyemssAlso under §
507, the statute of limitations in criminal casg$§ive years.
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US Patent Law

Patentsare temporary monopolies granted to inventorshbygovernment, in exchange for public disclosureoat
the invention works. They are one of the basic ®afintellectual property.
This text outlines patent law as it is appliedhia tUnited States.

Introduction

History of patent law

The idea of patents dates back to Aristotle, beitetrliest patent system was implemented in Vaniéd74.
England issued its first patents under Elizabethd established a patent system inStatute of Monopolies of
1624 the country's first antitrust law as well asfitst patent law (barring all monopolies except odisclosed
inventions).

Colonial governments in British North America isdysatents as early as 1641, but the separate gy&ens in
each state led to problems as the colonies becatter interconnected. The best-known of these problwas a
conflict over the steamship patent in the late 570bese issues led the Constitutional Conventiaadd a clause
to the Constitution permitting Congress to enatatonal patent regime.

The Patent Act of 1790created a very simple structure for granting patesonsisting of a three-member panel led
by the Secretary of State (at that time, Thomaedm). In 1836, the law was revised to provideafeystem of
patent examiners similar to that which is used today. Today's patew mostly dates to tHeatent Act of 1952
In 1982, Congress created Beurt of Appeals for the Federal Circuit (CAFC) to hear patent appeals from
across the country. One of the purposes for thergéircuit was to bring patent doctrine underwach of a
specialist court. Under the Federal Circuit, patdratve strengthened, and more inventors havetéléake
advantage of this stronger patent protection.

Parts of a patent

The key components of a patent aredlaéms, which set its legal scope, and thescription, which shows others
how to reproduce the invention.

Claim

From a lawyer's perspective, tblaims are the most important component of a patent.cldies are what define
the scope of the patent—which devices its monopdlycover, and which devices will be unprotected.
Infringement cases always revolve around the claimosthe description, although the description loelp to
clarify the meaning of the claims.

Many claims follow ameans plus functionstructure, which allows the claim to be adaptefilitore technological
progress. A "motive means for turning a turntalgletild include various types of electric motors, charanks, or
even hamster wheels.

Note that while the claim can be broad and ratlerdescriptive, the patentee still has to haveysiphl invention
to show for their efforts, and the other partshaf patent have to illustrate how that inventiohugt. Moreover, the
terms of the claim have to be construed strictly.

Written description

From a researcher's perspective, whitten description following the claims is the most important componef a
patent. It shows how the invention works and hois ihade and used.

The main purpose for the written descriptioeimsblement Based on the description, a person having ordisiitl
in the art should be able to build and use theritiva.
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The written description also has a more legal psepd shows exactly what the inventor has discaderhis can
limit the breadth of the claims. A famous exampgl&awyer and Man's patent on the light bulb, incwhihe
description discussed various filaments made oépapd wood, none of which were particularly supefor use in
light bulbs. When Sawyer and Man tried to use thatent against Thomas Edison, his lawyers hanVétlidated
because its claims, covering all fibrous materiaksi,e much broader than the materials Sawyer andhdd
actually outlined in the descriptiomhe Incandescent Lamp Patent, 159 U.S. 465 (1895).
The description must disclose thest modeof carrying out the invention. The idea is thgieason cannot gain the
monopoly of a patent without letting the public knbow their invention works. If they were allowexlkeep the
best mode secret, they would be getting somettingdthing. InBayer AG v. Schein Pharmaceuticals, 301 F.3d
1306 (2002), the Federal Circuit established apwang test for finding best mode violations:
9. Did the inventor have a best mode of practicingitivention at the time they filed for the paterftthby
didn't know of, or believe in, a best mode at tivat, then there is no best mode violation.
10. Is the disclosure in the patent specification adég|to enable a person having ordinary skill inateo
practice the best mode of the invention?

Types of patent

Utility patents

Most patents aretility patents, so called because they cover "useful" processgpeducts. This text focuses on
utility patents.

A utility patent can cover a physigatoduct (e.g. a chemical compound), or it can covpracessfor using a
product (e.g. a method for creating a chemical aamp). The scope of these concepts has changedimeeror
example:

» Artificially-created organisms were not patentable as products until the Supi@met's decision in
Diamond v. Chakrabarty, 447 U.S. 303 (1980), which held that a genefjealigineered bacterium was a
"nonnaturally occurring manufacture or compositibmatter" entitled to product protection.

* Business methodsvere not patentable until the Federal Circuitsigien inState Street Bank v. Sgnature
Financial Group, 149 F.3d 1368 (1998), holding that a patentaldegss need not act on anything
tangible.

A utility patent is in effect from the date the @at issues until twenty years from the date thdiegapon for patent
was filed, so long as periodic maintenance feepaick

Design patents

Design patentsare awarded to original designs for articles ohuofacture. Like utility patents, design patents
require novelty and nonobviousness. There is dityutequirement, but there are two other critddadesign
patents. First, they must hasmamentality—they must be "the product of aesthetic skill artéstic conception.”
Design patents must also bet primarily functional . If the design is primarily functional, it shoube the subject
of a utility patent, not a design patent.

Design patents last for fourteen years.

Plant patents

Plant patentscan be granted for any distinct and new varietgsafxually-reproducing plant. Overall, plant pagent
are not as strong as utility patents in terms ofqmtion.
Plant patents last for seventeen years.

Patent procedure

The process of obtaining a patent is cafleasecution It varies greatly in duration. The average prosea takes
about three years from start to finish, but a praen can be completed within one year in somesasr drag on
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for decades. Most of this time is due to backlagthe Patent Office: the total time spent exami@ngpplication
is 18 hours on average.

Filing

The process starts when application is filed with the Patent Office. The applicatioontains the components
which will form the final patent—thepecification (summary and description) and ttlaims (the "new" portions
of the invention, which will be protected by thegrat). The application must be signed under oathasameompanied
by a filing fee.

If an inventor is not ready to file an applicatidiney can file grovisional application. The provisional application
mainly serves to ensure the inventor has prioaitypncept discussed later. After filing a provisibapplication, the
inventor has twelve months to file their actual laggtion.

An inventor can file for a patent on their own, bust inventors enlist the help of a person whopzsed the
Patent Bar Examination. If this person has a law degree, they are knasvaipatent attorney. Trained scientists
and engineers can also take the examination: theg the title opatent agent The only practical difference,
besides educational background, is that patentnays are also qualified lawyers and (if admitiea state bar) can
take patent infringement cases to court.

Inside the Patent Office

The Patent Office is divided into eighéchnology Centers each of which deals with a specific area of tedbgy:

» Technology Center 1600: biotechnology and orgahenastry

* Technology Center 1700: chemical and materialsreraging

» Technology Center 2100: computer architecture softvand information security

» Technology Center 2600: communications

* Technology Center 2800: semiconductors, electendl optical systems and components

» Technology Center 2900: designs

e Technology Center 3600: transportation, e-commexmestruction, agriculture

e Technology Center 3700: mechanical engineering,ufie@turing and products

e Technology Center 3900: reexaminations
Each center is divided into seveexlamining groups and each examining group is divided into sevaralinits.
Some groups are highly specialized to deal witld$i¢hat deal with many patent applications (Etzut
Commerce). Other groups are more diverse (e.g.n@ertics, Agriculture, Fishing, Trapping, Vermin Breging,
Plant and Animal Husbandry, Weaponry, Nuclear $ysteand Licensing and Review—a single examining gjrou
The art units are staffed Ipatent examinerswho perform the actual examination of the appiicgtusually after a
waiting period of about a year. The examiner regi@ach claim separately.
If a claim is unpatentable, because of prior afboother substantive reasons, the examiner isstejection of the
claim. The applicant can eithacquiesceagree) to the rejection, traverse (contest) it. One way to traverse a
rejection is to file for @ontinuation, which sends new claims to the examiner withoetlting wait associated with
the first application.
If the claim is unpatentable for formalistic reasptie examiner issues abjection. This most often happens when
more than one invention is claimed in a single @pgbn: in such cases, the inventor can dividé ttlaims into
separate applications, which are then processdideimown.
Should the applicant and the examiner reach andseydhe applicant can file an appeal toBbard of Patent
Appeals and Inferferencesan administrative tribunal within the Patent Cdfi

Contesting a patent

Once a patent is granted, it can be contestedhim@er of ways. One way is to produce the patetd¢site, and
then argue the patent's validity when a suit ffnirigement is brought.

A person may also requesteexamination of a patent by the Patent Office. Historicallye fhatent office only
considered prior art (e.g., documents) that weteansidered in the initial examination, that is,tbe face of the
patent. However, recent revisions to PTO regulatiemable the PTO to consider previously considaresio long
as a substantial new question of patentabilitpised.
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Note that two types of reexamination exist- ex @agexamination and inter partes reexaminatiopxlparte
reexamination, a 3rd party requestor's involvenentrrtailed after filing the request for reexantioa. In the case
of inter partes reexamination, the requester gl a degree of participation- but note that ggdprovisions
may apply.

Finally, a person can bring suit against the pateim federal court for declaratory judgment of the patent's
invalidity. As federal courts can only considersea and controversies" under article 1l of thestibation, a
defendant seeking a DJ must demonstrate reasoagtehension...typically in the form of threatening
communications from the patentee.

Patentability

As described above, utility patents can be grafdegdroducts or processesThey cannot be granted for ideas; they
must pertain to the application of an idea. Thatliaption must meet the basic requirementstdity , novelty, and
nonobviousness

Utility
To be patentable, an invention must be "usefulis Téquirement is known in patent lawwsity . There are three
"types" of utility that appear in precedent: togeththey form the notion of "utility” as it is ajgd by the Patent
Office.

General utility is the notion that a patentable invention mustsdmething.” It must have a useful function of
some kind. In practice, it is not difficult to firmlfunction for an invention: an invention can hegby entertaining
and still be useful.

Specific utility refers to the ability of the invention to perfoits function. It is the most commonly invoked fooh
utility. The specific utility doctrine is used tovalidate inventions such as perpetual motion nmeshiwhich may
have a formal function but which are highly unlikéb fulfill that function.

Moral utility is a theory that an invention designed for an imahpurpose should not be patentable. It has net be
invoked to invalidate patents in recent years,ilgachany to conclude that it is a dead doctrinen&examples of
moral utility:

» Gambling devices The doctrine was used to invalidate many gambiwaghine patents in the 19th and
early 20th centuries. A number of other patentsevievalidated simply because theguld be used for
gambling—inventions like coin return devices andsikearacing games. However, by the 1970s, gambling
machines were routinely receiving patents despaentoral utility arguments.

e Misleading devices One well-known early example was a patent fomdess stockings with fake seams:
at the time (the 1920s), stockings with seams widely viewed to be higher-quality than seamless
stockings, so the fake seams were seen as an attedgfraud consumers, and the patent was rejected
This line of jurisprudence ended in 1999, whenRkderal Circuit upheld a patent for the Juicy Whip
machine. The Juicy Whip is a lemonade dispenseciwtirculates an inert yellow liquid inside a visib
tank while dispensing actual lemonade from a hiddek below the counter: the Federal Circuit shat t
deceptiveness should not affect the utility of mrention.

» Medicines of questionable safetyToday, the Patent Office leaves such issues tjutlgment of the FDA,
and does not deny drug patents on the basis thalrtly is unsafe.

Novelty

"A person shall be entitled to a patent unlessrthention was known or used by others in this coyrdr patented
or described in a printed publication in this doeeign country, before the invention thereof bg ttpplicant for a
patent." 35 U.S.C. § 102(a).

Novelty is the requirement that an invention be diffeffeorin everything that has been published, known or
marketed before.

The following definitions apply when discussing etiy and its related issues of statutory bar amatipy:
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« Knowledge or use by others must be in public. Rabkor experimental use does not count, but giving
selling the invention to any third party usuallyuats as public knowledge or use, unless the thartyps
expressly bound to secrecy.

» Description in a printed publication occurs whea flublication is made available to at least one begm
of the general public. So when a magazine is sesulbscribers or a dissertation is shelved inrarip the
one-year clock begins for any inventions descrithedein.

Statutory bar

"A person shall be entitled to a patent unlessrifiention was patented or described in a printdaipation in this

or a foreign country or in public use or on sal¢hiis country, more than one year prior to the détde application
for patent in the United States." 35 U.S.C. § 1D2(b

Statutory bar is similar to novelty, but not the same. Noveliyonly be destroyed by others because it is baised
the date of invention. Statutory bar is based erdiite of filing. The doctrine essentially prevantentors from
waiting too long to request a patent. Once an itorgpatents, publishes, publicizes or sells theiention, they

have only one year to file for a U.S. patent, sedhey lose their right to it.

Another way to conceptualize statutory bar is @sripy of application, while novelty is priority afivention.

Experimental use

Experimental useis an exception to both novelty and statutory Barinventor can use their invention in public
for experimental purposes without that use courdimgpublic use," so long as the use ®miaa fide effort to bring
the invention to perfection or ensure that it \@iliswer its designated purpose. The best known dgaoshthis
exception is found i€ity of Elizabeth v. Pavement Company, 97 U.S. 126 (1877), where an inventor tested an
experimental pavement on a public street for séye@rs. This use was held to be "experimental ase'novelty
was not affected.

Priority

In the United States, a patentee must béitbieto invent. This is different from many other countries where
patent is given to thirst to file . To be the first to invent, the inventor must gaflg be:

3. the first person to reduce the invention to practic

4. without abandoning the invention.
There is one exception. If somearmceives the invention first but is not the first to rediteo practice, they
receive priorityif they were diligent in reducing the invention tagtice.
"Reduction to practice" is the earliest date whbeeinventor can prove that they produced or adphe product or
process successfully. Filing for a patent is camrgd to be the legal equivalent of reducing to ficadf no earlier
date can be proven.

Nonobviousness

"A patent may not be obtained... if the differenbesnveen the subject matter sought to be patemigdha prior art
are such that the subject matter as a whole wailé been obvious at the time the invention was nmadeperson
having ordinary skill in the art to which said seddj matter pertains. Patentability shall not beatiggd by the
manner in which the invention was made." 35 U.S.C03.
Nonobviousnessadds an additional inquiry to novelty: is the intren newenough? The standard inquiry to
determine nonobviousness is:
5. Would the prior art suggest to those of ordinaiijt kthe art that they should make the claimedide or
carry out the claimed process?
6. Would the prior art have revealed that those ofrany skill would have a reasonable expectation of
success in doing so?
To reach this conclusion, the factfinder must exemi
1. The scope and content of prior art
2. The differences between the claimed invention &edprior art
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3. The level of ordinary skill in the art
4. "Objective evidence of non-obviousness"—commeraiatsss, long-felt unsolved need, failure of others,
copying, and unexpected results.
The "objective evidence" in point 4 is controversiamong scholars. The Federal Circuit requires switience to
be taken into account, but the Supreme Court does n

Infringement

Literal infringement

Literal infringement is found when a person makesgs, sells, offers for sale or imports an inventiescribed in
the claims of someone else's patent. The invemtiost contain every element of at least one claiorder to
infringe the patent: if it fails to meet any paftloe claim, it does not infringe that claim.

Infringement by equivalents

Even if the invention does not meet the literatiecia of a claim, it can infringe that claim byguivalents To do so,
it must have the "substantial equivalent" of eve@njtation or element of the claim.

The doctrine of equivalents has limitations. Itmainbe used to expand a claim to an extent thatddwave made it
invalid. It cannot, for instance, broaden the cléanmclude prior art.

One difficult area for equivalents doctrine is impements in technology. Claims are sometimes int¢ed to
include new technological advances that do natlitg fall within their scope. For example, the guattfor a light
beam-assisted pipe-laying tool was held to coverlassisted tools as wellliaser Alignment v. Woodruff & Sons,
491 F.2d 866 (7th Cir. 1974). But other patentsehast received protection under equivalents doetbiased on an
entirety of the technologyargument. A Texas Instruments patent on handttdilators was not extended to
cover models with MOS transistors and LCD readawtghe grounds that "all of the claimed functians
performed in the accused devices by subsequenibia®ed or improved meansl&x. Instrumentsv. U.S Intl.
Trade Commn., 805 F.2d 1558 (Fed. Cir. 1986).

Contributory infringement

"Whoever offers to sell or sells within the Unit8thtes or imports into the United States a comptoofesn patented
machine, manufacture, combination or compositiora material or apparatus for use in practicingpted
process, constituting a material part of the inemtknowing the same to be especially made orasiheadapted
for use in an infringement of such patent, andanstaple article or commodity of commerce suitdbtesubstantial
noninfringing use, shall be liable as a contribytafringer.” 35 U.S.C. § 271(c).

Unlike direct infringement, contributory infringemerequires knowledge of the patent's existence.

A related concept imducement "Whoever actively induces infringement of a patgrall be liable as an
infringer.” 35 U.S.C. § 271(b). Inducement can denid in a variety of activities: telling someoneviolate a
patent, selling parts to builders of infringing dms, and so on.

Defenses

Inequitable conduct

If a patent is obtained througequitable conduct it may be rendered unenforceable (but not inyakatent
applications that contain blatant falsehoods orssiains (e.g. concealing prior art known to the im@g can lead to
the entire patent being rendered unenforceable.
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Patent misuse

Patent misuserefers to the use of a patent to illegally stiftampetition: it is closely tied to antitrust lawhd
doctrine was first applied iklotion Picture Patents Co. v. Universal Film Mfg. Co., 243 U.S. 502 (1917), where
manufacturers licensed a film projector patent utide condition that the projectors must be licenseend users
so that they could only be used with films coveltgdhe manufacturers' patent. A finding of paterguse
invalidates the entire patent.

Remedies for infringement

Injunctions

Following a complaint for infringement, a court dasue greliminary injunction to stop the accused infringing
action. The Federal Circuit's test for awardingeiminary injunction is:

1. Reasonable probability of eventual success initigation

2. Complainant will be irreparably injured if relief hot granted

3. Possibility of harm to others from the grant oridéof the injunction (optional)

4. Public interest militating in favor of or againsfunction (optional)
If the complainant prevails at trial, pgrmanent injunction against the infringement is almost always issued

Damages

Damages for patent infringement are generally basdaist profits, which are based upon demand for the product,
presence or absence of substitutes, the patergtotpacity to exploit demand, and the amouptafit the patent
holder would have made.

If lost profits cannot be provenraasonable royaltyanalysis can be substituted, in which damagebased on the
amount a manufacturer would pay on the market faease to produce the patented article.
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US Trademark Law

Trademarks are distinguishing devices used by businessesstinguish their goods and services from those
produced by others. They are a basic forrimt#llectual property.
This text outlines trademark law as it appliesha United States.

Introduction

History of trademark law

Although trademarks are the oldest form of intdéliet property and have been protected at commoridaw
decades, they were the last to be protected bgeadestatute in the US, and infringement caseg wery rare until
the late 19th century.

The first trademark statute, enacted in 1870, wasls down by the Supreme CourtThe Trade-Mark Cases, 100
U.S. 82 (1879), for exceeding the powers grantethbypatent and copyright clause of the Constitutiongress
responded with th&rademark Act of 1881, which was based on its Commerce Clause powers.

The current federal trademark statute isltaeham Act of 1946 codified in Title 15 of the United States Code.

® or ™?

The Lanham Act establishes a proceduredgistration of trademarks. If a trademark meets certain goatibns,
it can be listed on therincipal Register, which affords it many benefits. Other trademar&s be listed on the
Supplemental Register which exists to allow trademarks not otherwisgisgable in the United States to be
registered in foreign countries that require homentry registration first. Registration is not mataty to receive
trademark protection, but trademarks on the Praidgegister receive significantly stronger protectihan
unregistered trademarks.

Among other criteria, registered trademarks maybeotimmoral, deceptive or scandalous,” or "disparar falsely
suggest a connection with persons, institutionketseor national symbols." They may not be "memddgcriptive,”
"deceptively misdescriptive," "primarily geograpdliy misdescriptive," "primarily merely a surnamey"
"functional.” See 15 U.S.C. § 1052.

Trademarks on the Principal Register can be manktidthe ® symbol to denote their higher level obtection.
Unregistered trademarks or trademarks on the Sopapltal Register can be marked with the ™ symbaih Bo
symbols exist to place third parties on notice thay may infringe the trademark by using it withauthorization.

Types of protected mark

Trademark law protectmarks. Marks can be words, names, symbols or devicesy Thme in several classes:

Trademark

Strictly speaking, &rademark is a mark that distinguishes one person's goaus &thers'. In practice, the word
"trademark" is often used to refer to any classafk that is protected under trademark law.

Service mark

A service markis similar to a trademark, except that it is usedistinguish one person's services from others'.
Service marks are registrable in the same manneadasmarks and are denoted by the ® symbol oreedte
registered. If they are not registered, they oftgmy an "sm" symbol.
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Trade name

A trade nameis a mark used to identify a business, as opptusadjood or service. The Lanham Act does not
allow trade names to be registered unless theyfafstion as trademarks or service marks by idginiif the source
of a good or service. However, many states alladdgmames to be registered and protected underastat

Certification mark

A certification mark is a mark used to certify a good in some way, ndlgas of its specific source. Seals of
approval (e.g. the Good Housekeeping Seal of Amdy@nd marks of origin (e.g. Roquefort cheese)asmples
of certification marks. A certification mark is kidby an organization and is protected under tradetaa so long
as the holder establishes a standard for awartlangiark and polices that standard effectively.

Collective mark

A collective mark is a mark held by a group for the use of its mesbiExamples include union stamps and
franchise marks. Collective marks are treateddédgular trademarks and service marks under thedrankct.

Trade dress and product configuration

Trade dressrefers to the distinctive packaging of a prod@ste example of trade dress is the decor of a nestau
chain. Trade dress is protected if it is inheredtstinctive.

Product configuration refers to the distinctive design and shape obalyet. The best-known example is the glass
Coca-Cola bottle. A product configuration must hageondary meaningo be protected, regardless of whether it
is inherently distinctive or not. Secondary meanimgans that the appearance of the product shodilchie its

source to a consumer.

Both trade dress and product configuration caregestered as trademarks, but they are more oftateqed

without registration as a "false designation oforl under 15 U.S.C. § 1125(a). They pose speci@lpms in
trademark law because of their non-verbal naturerd&/are easy to protect: more abstract designsodre

Trademarkability

Distinctiveness

Marks in the form of words can be classified akegiarbitrary , fanciful, suggestivedescriptive or generic The
nature of the mark determines the extent to whichprotected by law.

Arbitrary, fanciful and suggestive marks

A "fanciful" mark has no meaning other than its mag as a trademark. Examples include Xerox copiergo
bricks and Verizon phones. "Arbitrary" marks haveeaarate meaning, but that meaning has nothidg teith

their use as a trademark. Examples include Apptepebers, Diesel jeans and Ivory soap. "Suggestiver'ks
suggest a characteristic of a good or service withotually describing that characteristic. Exarapielude
Coppertone sunblock, Earthlink internet service j@tBlue airline service.

Arbitrary, fanciful and suggestive marks receivghy similar treatment under the law. They aredtiengest types
of mark in that their holders do not need to pravaecondary meaning in order to protect the magkaBse there is
no reason to associate Apple with computers, ceisidhe popularity of computers made by Apple Cotap third
parties have few legitimate reasons to use the riamele" on their computers.
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Descriptive marks

A "descriptive" mark is one that identifies a chaeaistic of the article or service it marks. Exdegoinclude
American Airlines (ayeographic marK) and Dell Computer (surname mark). Descriptive marks cannot be
registered without proof that the mark has a seagnoheaning in the eye of the consumer public.

Even if a descriptive mark has a secondary meaitmdescriptive nature makes it possible to aw@demark
infringement liability through &air use defense. A person could, for instance, use "Araerigirlines" in a
commercial context to refer to airlines from Ameriso long as they were not using the term indtdemark sense.

Generic marks

Generic marks, like "laptop computecannot receive trademark protection even if they haveasdary meaning.
The rule against generic trademarks is particulianiyortant for holders of famous marks, becausi tharks may
lose protection if they become common nouns orcidgs in the public eye. Formerly-trademarked vedikle
"aspirin” and "cellophane" have lost their protexttue tayenericide Genericide is discussed in detail in the
Defenses section.

Non-verbal marks

A mark need not be a word or phrase. Besides tteetes and product configuration, discussed aboageinarks
can also be found in sounds (e.g. the NBC chinved)rs, fragrances, and other distinctive featoifess product.
The most important criteria in determining theademarkability is secondary meaning (whether thtufe denotes
origin to consumers) and whether the featufernstional. Functional features are not trademarkable: thegtroe
protected under patent law if they are to be ptetkat all.

Priority

Generally speaking, the owner of a mark is thegrergho is first to use that mark in commerce. Thisnown as
therace to the marketplacetest. For unregistered marks, protection only edseto the areas where marked
products are sold or advertised, where their rejoutés established, or where the owner is readgreatpected to
reach in the normal expansion of their businesgidRered marks automatically receive nationwiddquiion
regardless of where they are used.

If two people use the same mark in the same regen,ight to use the mark will be given to theffiperson to use
the mark in that region. If one of the marks isistged, the unregistered mark will only prevait ivas in use
before the application for the registered mark fitad, and the unregistered mark will only prevaithe area(s)
where it was in use.

Infringement

Confusion

Confusion is one of the main grounds for a tradé&nrdringement claim. It can take many forms, the basic
inquiry generally involves the same questions:
11. How strong is the mark being defended?
12. How similar are the products in question?
13. How similar are the marks in question?
14. Have consumers actually been confused?
15. Which marketing channels have been used?
16. How likely is the consumer to exercise care whertipasing the products in question?
17. What was the defendant's intent in selecting thekPha
18. How likely are the product lines to expand?
SeeAMF v. Seekeraft Boats, 599 F.2d 341 (9th Cir. 1979).
Infringement by confusion can involve:
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e Confusion between related productsIf one product is offered under a mark similardantical to
another, and the products would be confused bwtlyerg public if sold under the same mark, traddmar
infringement can be found. Examples from actuaingement cases include Slickcraft and Sleekcraft
boats, Bonamine and Dramamine medications, Pleddé&eomise cleaners, and Duron and Durox paints.

» Confusion as to sourceConfusion can also be found when the same otaimiark is applied to different
types of goods. One early case, involving Bordelk amd Borden ice cream, was deemed to be non-
infringing in 1912; in more recent years, such sdsve routinely led to findings of infringement.

» Confusion as to sponsorshipEven where consumers are unlikely to be confasei source, they may be
confused as to sponsorship. Team logo mercharglssedmmon example; consumers may expect that
they are supporting the New York Yankees by puricigea Yankees cap.

+ Initial interest confusion. Sometimes, famous marks are used to lure consuimelifferent businesses.
"Cybersquatting" by registering a well-known tradekras a domain name is one well-known example.
Another is the use of meta tags to fool searchreggia little-known adult Web site may attemptttoaat
visitors by showing up in web searches for mord-ebwn adult entertainment franchises. Both atitigi
can be considered trademark infringement by coofusi

» Post-sale confusionPost-sale confusion is often used to find infeimgnt in counterfeit goods, such as
fake watches and handbags. While the purchasiéelg to understand that they are buying a couaterf
product, the aim is to confuse others into thinkimg product comes from a different source.

» Reverse confusionAlthough confusion cases generally involve deliknown business using a well-
known mark, confusion can also be found when a-lwedlwn business uses a little-known mark.

Dilution

Trademark infringement can also be found in theabs of any confusion at all. Many trademarks aentkd to
have a distinctive quality, and any third-party tisst diminishes this distinctiveness is consideocedilution,
another form of infringement.

The textbook case of dilution Eastman Photographic Materials v. Kodak Cycle, 15 R.P.C. 105 (Eng. 1898), in
which the maker of Kodak cameras brought suit esj@rcompany producing Kodak bicycles. There wite li
chance of cameras being confused with bicyclesritikavas removing the Kodak name's associatioh vaimeras.
TheFederal Trademark Dilution Act of 1995added a dilution statute to the Lanham Act. Dilatcan be found
whenever a "famous mark" is used by another, 'thause begins after the mark has become famousaarsgs
dilution of the distinctive quality of the mark.51J.S.C. 1125(c).

Contributory infringement

Trademark law has a contributory infringement doetisimilar to those und@atent lawandcopyright law Unlike
its sister doctrines, however, contributory infrengent of trademarks is not a very well-developettritee. It has
come up in a few contexts, including cybersquatliaigility and liability for landlords whose tenansell counterfeit
goods.

Defenses to infringement

Genericide

Many trademarks have been invalidated becausehidnes/ lapsed from fanciful, arbitrary, suggestivelescriptive
status to generic statuSenericideis a defense to trademark infringement: the useteddemark that has become
generic over time is not infringement. Exampledide:

» aspirin;Bayer Co. v. United Drug Co., 272 F. 505 (S.D.N.Y. 1921).

» cellophanepPuPont Cellophane Co. v. Waxed Products Co., 85 F.2d 75 (2d Cir. 1936).

» shredded wheaKellogg Co. v. National Biscuit Co., 305 U.S. 111 (1938).

» thermosKing-Seeley Thermos Co. v. Aladdin Industries, 321 F.2d 577 (2d Cir. 1973).

*  Murphy bed;Murphy Bed Door Co. v. Interior Seep Systems, 874 F.2d 95 (2d Cir. 1989).
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Many companies, notably Xerox and Lego, have actarapaigns to avoid the genericide of their trad&mahey
insist that their marks be used as adjectiveshoohs, so as to avoid their trademarks becomingreamterms for
copying machines and interlocking blocks respebtive

Functionality

The originalTrade-Mark Cases invalidated Congress's first trademark statutéhergrounds that trademark
authority could not be based on the patent andragiyclause of the Constitution. There is stififearp divide
between patent and trademark law, illustrated bydibctrine that functional marks cannot be proteete
trademarks. As stated abo%enctionality is most common when defending claims for infringetrof trade dress
and product configuration.

Abandonment

Under the Lanham Act as amended in 1994, a matgamed "abandoned” "when its use has been disoedtin
with intent not to resume such use." Nonuse fagdloonsecutive years is considered prima facieeagl of
abandonment. 15 U.S.C. § 1127.

Some famous trademarks have been preserved throingih use by other companies. US Airways, for inséa
preserves the trademarks of well-known but def@ietimont Airlines and PSA by operating some ofd@simuter
flights under those names, and Chevron maintam&tandard Oil trademark by operating a small nurabis
filling stations under the Standard name.

Non-trademark use

Use of a mark is only infringing if the mark is ds&s a mark. For instance, mentioning a mark in arclarts
generally not infringement. Using a mark as thésaia song is generally not infringement ("Bar@Giil"; see
Mattel v. MCA Records, 296 F.3d 894 (9th Cir. 2002)). Likewise, mentigna mark in the title of a work, asThe
Lexus and the Olive Tree or The Devil Wears Prada, is generally not infringement. However, usigr Trek in the
title of an unauthorized book about Star Trek wdikely infringe the mark, since the mark is usedather books
authorized by its holder.

Remedies

Injunction

Injunctions are a standard remedy for trademarkigément. The usual injunction is to halt prodaietand sale of
infringing goods and services.

In some cases, the court might also award an itipméor corrective advertising, which forces the defendant to
pay for an amount of advertising necessary to sevére damage to the plaintiff's mark.

Damages

Under 15 U.S.C. § 1117, damages for trademarknigéinent are based on:

5. defendant's profits

6. damages sustained by the plaintiff

7. cost of bringing the lawsuit
The plaintiff is responsible for proving the defantls sales under point 1, as well as their ownadg® and costs
under point 2 and point 3. The defendant is resptnfor proving their costs to reach a final figuor defendant's
profits

Criminal counterfeiting

Knowingly copying another's trademark is considerednterfeiting and is a felony punishable by fines and
imprisonment under 18 U.S.C. § 2320.
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License

GNU Free Documentation License

Version 1.2, November 2002

Copyright (C) 2000,2001,2002 Free Software Foundat ion, Inc.
51 Franklin St, Fifth Floor, Boston, MA 02110-1301 USA
Everyone is permitted to copy and distribute verbat im copies
of this license document, but changing it is not al lowed.

0. PREAMBLE

The purpose of this License is to make a manusthadek, or other functional and useful documeneéfrin the sense of freedom: to assure
everyone the effective freedom to copy and redbiste it, with or without modifying it, either commegally or noncommercially. Secondarily,
this License preserves for the author and publigheay to get credit for their work, while not bgioonsidered responsible for modifications
made by others.

This License is a kind of "copyleft”, which mearmstt derivative works of the document must themsele free in the same sense. It
complements the GNU General Public License, whsch ¢opyleft license designed for free software.

We have designed this License in order to use itn@nuals for free software, because free softweeels free documentation: a free program
should come with manuals providing the same freedtirat the software does. But this License is ingitdd to software manuals; it can be
used for any textual work, regardless of subjedtenar whether it is published as a printed babk. recommend this License principally for
works whose purpose is instruction or reference.

1. APPLICABILITY AND DEFINITIONS

This License applies to any manual or other wankamy medium, that contains a notice placed bycthgyright holder saying it can be
distributed under the terms of this License. Suaiptice grants a world-wide, royalty-free licenselimited in duration, to use that work
under the conditions stated herein. The "Documdrgigw, refers to any such manual or work. Any merrdf the public is a licensee, and is
addressed as "you". You accept the license if yuy cmodify or distribute the work in a way reqogipermission under copyright law.

A "Modified Version" of the Document means any war&ntaining the Document or a portion of it, eithmpied verbatim, or with
modifications and/or translated into another langgua

A "Secondary Section" is a hamed appendix or atfnasiter section of the Document that deals exedigiwith the relationship of the
publishers or authors of the Document to the Docuim@verall subject (or to related matters) andtaios nothing that could fall directly
within that overall subject. (Thus, if the Documestin part a textbook of mathematics, a Secondsggtion may not explain any
mathematics.) The relationship could be a mattenistbrical connection with the subject or withateld matters, or of legal, commercial,
philosophical, ethical or political position regarg them.

The "Invariant Sections" are certain Secondaryi@estwhose titles are designated, as being thobevafiant Sections, in the notice that says
that the Document is released under this Licerfsa.dection does not fit the above definition ot@wlary then it is not allowed to be
designated as Invariant. The Document may contio Invariant Sections. If the Document does neniify any Invariant Sections then
there are none.

The "Cover Texts" are certain short passages ofthex are listed, as Front-Cover Texts or Back#Zdhexts, in the notice that says that the
Document is released under this License. A FronteE@ext may be at most 5 words, and a Back-Coeat May be at most 25 words.

A "Transparent" copy of the Document means a maetéadable copy, represented in a format whosefiagion is available to the general
public, that is suitable for revising the documstmightforwardly with generic text editors or (fionages composed of pixels) generic paint
programs or (for drawings) some widely availablavdng editor, and that is suitable for input tottlxmatters or for automatic translation to
a variety of formats suitable for input to textrfatters. A copy made in an otherwise Transparénfdimat whose markup, or absence of
markup, has been arranged to thwart or discounalggegiuent modification by readers is not Transpafenimage format is not Transparent
if used for any substantial amount of text. A ctipgt is not "Transparent” is called "Opaque".

Examples of suitable formats for Transparent copielide plain ASCII without markup, Texinfo inpfdrmat, LaTeX input format, SGML
or XML using a publicly available DTD, and standaehforming simple HTML, PostScript or PDF designfied human modification.
Examples of transparent image formats include PXGE and JPG. Opaque formats include proprietarmnéts that can be read and edited
only by proprietary word processors, SGML or XMLt fehich the DTD and/or processing tools are notegaity available, and the machine-
generated HTML, PostScript or PDF produced by saurel processors for output purposes only.

The "Title Page" means, for a printed book, thie fitage itself, plus such following pages as ardad to hold, legibly, the material this
License requires to appear in the title page. Farksvin formats which do not have any title pagsuch, "Title Page" means the text near the
most prominent appearance of the work's title, golety the beginning of the body of the text.

A section "Entitled XYZ" means a named subunit leé Document whose title either is precisely XYZoomntains XYZ in parentheses
following text that translates XYZ in another laage. (Here XYZ stands for a specific section namentioned below, such as
"Acknowledgements", "Dedications”, "Endorsements”;History".) To "Preserve the Title" of such aten when you modify the Document
means that it remains a section "Entitled XYZ" adam to this definition.

The Document may include Warranty Disclaimers niexhe notice which states that this License appliethe Document. These Warranty
Disclaimers are considered to be included by refsgen this License, but only as regards disclagmirrranties: any other implication that
these Warranty Disclaimers may have is void anchisaaffect on the meaning of this License.

2. VERBATIM COPYING

You may copy and distribute the Document in any iomad either commercially or noncommercially, praeddthat this License, the copyright
notices, and the license notice saying this Licerpalies to the Document are reproduced in allegpnd that you add no other conditions
whatsoever to those of this License. You may nettashnical measures to obstruct or control thdimgeor further copying of the copies you
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make or distribute. However, you may accept comgtéms in exchange for copies. If you distributeasye enough number of copies you must
also follow the conditions in section 3.
You may also lend copies, under the same condistaied above, and you may publicly display copies.

3. COPYING IN QUANTITY

If you publish printed copies (or copies in mediattcommonly have printed covers) of the Documenmbering more than 100, and the
Document's license notice requires Cover Texts, most enclose the copies in covers that carryrlglead legibly, all these Cover Texts:
Front-Cover Texts on the front cover, and Back-Cdwexts on the back cover. Both covers must alearb and legibly identify you as the
publisher of these copies. The front cover mustgmethe full title with all words of the title egjly prominent and visible. You may add other
material on the covers in addition. Copying wittaiges limited to the covers, as long as they pregée title of the Document and satisfy
these conditions, can be treated as verbatim cgpyinther respects.

If the required texts for either cover are too wolnous to fit legibly, you should put the first anksted (as many as fit reasonably) on the
actual cover, and continue the rest onto adjacageg

If you publish or distribute Opaque copies of thechment numbering more than 100, you must eith@udie a machine-readable Transparent
copy along with each Opaque copy, or state in ¢in each Opaque copy a computer-network locatiom fndhich the general network-using
public has access to download using public-standatdork protocols a complete Transparent copyef@ocument, free of added material.
If you use the latter option, you must take reabbynprudent steps, when you begin distribution paGue copies in quantity, to ensure that
this Transparent copy will remain thus accessiblaa stated location until at least one year dfierlast time you distribute an Opague copy
(directly or through your agents or retailers)wdttedition to the public.

It is requested, but not required, that you contlaetauthors of the Document well before redistifiguany large number of copies, to give
them a chance to provide you with an updated versighe Document.

4. MODIFICATIONS

You may copy and distribute a Modified Version leé Document under the conditions of sections 23aablove, provided that you release the
Modified Version under precisely this License, witte Modified Version filling the role of the Docemt, thus licensing distribution and
modification of the Modified Version to whoever gesses a copy of it. In addition, you must do thigisgs in the Modified Version:

A. Use in the Title Page (and on the covers, if anyifle distinct from that of the Document, andnfréhose of previous versions (which
should, if there were any, be listed in the Histeegtion of the Document). You may use the sarfeed#t a previous version if the original
publisher of that version gives permission.

B. List on the Title Page, as authors, one or moregmes or entities responsible for authorship ofrtteglifications in the Modified Version,
together with at least five of the principal authof the Document (all of its principal authorsitifias fewer than five), unless they release you
from this requirement.

C. State on the Title page the name of the publishére Modified Version, as the publisher.

D. Preserve all the copyright notices of the Document

E. Add an appropriate copyright notice for your matdifions adjacent to the other copyright notices.

F. Include, immediately after the copyright noticadicense notice giving the public permission te ttee Modified Version under the terms
of this License, in the form shown in the Addendugiow.

G. Preserve in that license notice the full listdmfariant Sections and required Cover Texts givethé Document's license notice.

H. Include an unaltered copy of this License.

I. Preserve the section Entitled "History", Presetyditle, and add to it an item stating at ledst title, year, new authors, and publisher of
the Modified Version as given on the Title Pagethére is no section Entitled "History" in the Datent, create one stating the title, year,
authors, and publisher of the Document as giveitsohitle Page, then add an item describing the it Version as stated in the previous
sentence.

J. Preserve the network location, if any, given ia flocument for public access to a Transparent cbgkie Document, and likewise the
network locations given in the Document for pregmersions it was based on. These may be pladbe ifHistory" section. You may omit a
network location for a work that was publishedeastt four years before the Document itself, dnéf ariginal publisher of the version it refers
to gives permission.

K. For any section Entitled "Acknowledgements” or didations”, Preserve the Title of the section, aneserve in the section all the
substance and tone of each of the contributor adletdmements and/or dedications given therein.

L. Preserve all the Invariant Sections of the Documamaltered in their text and in their titles. 8@t numbers or the equivalent are not
considered part of the section titles.

M. Delete any section Entitled "Endorsements". Susbcion may not be included in the Modified Vensio

N. Do not retitle any existing section to be Entiti&hdorsements" or to conflict in title with anyhriant Section.
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O. Preserve any Warranty Disclaimers.

If the Modified Version includes new front-mattexcsions or appendices that qualify as Secondariid®scand contain no material copied
from the Document, you may at your option desigrsatme or all of these sections as invariant. Tahile add their titles to the list of
Invariant Sections in the Modified Version's licemmtice. These titles must be distinct from amepsection titles.

You may add a section Entitled "Endorsements”, ideV/ it contains nothing but endorsements of yoodifled Version by various parties--
for example, statements of peer review or thatekehas been approved by an organization as thertative definition of a standard.

You may add a passage of up to five words as af2ower Text, and a passage of up to 25 wordsBeck-Cover Text, to the end of the list
of Cover Texts in the Modified Version. Only onespage of Front-Cover Text and one of Back-Covett Tieeey be added by (or through
arrangements made by) any one entity. If the Doctirakeady includes a cover text for the same copeviously added by you or by
arrangement made by the same entity you are aotinigehalf of, you may not add another; but you mepface the old one, on explicit
permission from the previous publisher that adéiedold one.

The author(s) and publisher(s) of the Documentatdy this License give permission to use their @afior publicity for or to assert or imply
endorsement of any Modified Version.

5. COMBINING DOCUMENTS

You may combine the Document with other documeelisased under this License, under the terms definedction 4 above for modified
versions, provided that you include in the comberatll of the Invariant Sections of all of theginal documents, unmodified, and list them
all as Invariant Sections of your combined worltsnicense notice, and that you preserve all théarranty Disclaimers.

The combined work need only contain one copy of thtense, and multiple identical Invariant Sectionay be replaced with a single copy.
If there are multiple Invariant Sections with tleer® name but different contents, make the titleash such section unique by adding at the
end of it, in parentheses, the name of the origiahor or publisher of that section if known, déseea uniqgue number. Make the same
adjustment to the section titles in the list ofdrant Sections in the license notice of the comtiwork.

In the combination, you must combine any sectionsitled "History" in the various original document®rming one section Entitled
"History"; likewise combine any sections Entitleficknowledgements”, and any sections Entitled "Dafitis”. You must delete all sections
Entitled "Endorsements."

6. COLLECTIONS OF DOCUMENTS

You may make a collection consisting of the Docunaemd other documents released under this Licemgkreplace the individual copies of
this License in the various documents with a sireglgy that is included in the collection, providkdt you follow the rules of this License for
verbatim copying of each of the documents in dlkotespects.

You may extract a single document from such a ctitie, and distribute it individually under thisdense, provided you insert a copy of this
License into the extracted document, and follow thicense in all other respects regarding verbabtpying of that document.

7. AGGREGATION WITH INDEPENDENT WORKS

A compilation of the Document or its derivativegiwother separate and independent documents oisyiorior on a volume of a storage or
distribution medium, is called an "aggregate" ié thopyright resulting from the compilation is nated to limit the legal rights of the
compilation's users beyond what the individual veaplermit. When the Document is included in an agafes this License does not apply to
the other works in the aggregate which are not fieéres derivative works of the Document.

If the Cover Text requirement of section 3 is agatlile to these copies of the Document, then iDibeument is less than one half of the entire
aggregate, the Document's Cover Texts may be placevers that bracket the Document within thereggte, or the electronic equivalent
of covers if the Document is in electronic formh@wise they must appear on printed covers thakbtahe whole aggregate.

8. TRANSLATION

Translation is considered a kind of modification,y®u may distribute translations of the Documerdar the terms of section 4. Replacing
Invariant Sections with translations requires sagoermission from their copyright holders, but yoay include translations of some or all
Invariant Sections in addition to the original vens of these Invariant Sections. You may includeaaslation of this License, and all the
license notices in the Document, and any WarrangglBimers, provided that you also include theinagEnglish version of this License and
the original versions of those notices and disatagnin case of a disagreement between the trammskd the original version of this License
or a notice or disclaimer, the original versionlpilevail.

If a section in the Document is Entitled "Acknowdednents”, "Dedications”, or "History", the requi@m (section 4) to Preserve its Title
(section 1) will typically require changing the aat title.

9. TERMINATION

You may not copy, modify, sublicense, or distribtite Document except as expressly provided for wtide License. Any other attempt to

copy, modify, sublicense or distribute the Docurisentoid, and will automatically terminate your liig under this License. However, parties
who have received copies, or rights, from you uritisr License will not have their licenses termathto long as such parties remain in full
compliance.

10. FUTURE REVISIONS OF THIS LICENSE

The Free Software Foundation may publish new, egligersions of the GNU Free Documentation Licemem ftime to time. Such new

versions will be similar in spirit to the presenersion, but may differ in detail to address new bfgms or concerns. See
http://www.gnu.org/copyleft/

Each version of the License is given a distingughiersion number. If the Document specifies thagdicular numbered version of this
License "or any later version" applies to it, yavé the option of following the terms and condisi@ither of that specified version or of any
later version that has been published (not as ft) dnathe Free Software Foundation. If the Docutdmes not specify a version number of
this License, you may choose any version ever poédl (not as a draft) by the Free Software Founati
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External links

GNU Free Documentation Licené@/ikipedia article on the license)
Official GNU FDL webpage
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